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THUKELA WATER PROJECT FEASIBILITY STUDY
PROJECT LEGAL AND ADMINISTRATIVE FRAMEWORK

SUMMARY

This report is divided broadly into three parts, The first describes the characteristics of and
the manner in which, policy and decision-making processes are run and the context in which
these should be seen for the TWP. Secondly, it looks at the requirements, characteristics
and implications for the TWP, of generally applicable environmental law principles, and
specific legislation such as the Constitution, the National Water Act, NEMA and other related
statutes. Thirdly it examines the legal context of certain key environmental issues
formulated during the scoping phase of the environmental assessment process, and which
were summarised in the Background Document and Environmental Issues Report.

The purpose of the Report on Legal and Administrative Framework for the TWP is to provide
a structure in which the many decisions made to implement the project, are harmonized with
the applicable legal requirements, in a way that avoids or neutralises conflict and prevents
delays in the implementation, or even the cancellation of the project.

Policy and decision-making processes

The process of incremental decision-making is an integral and indivisible part of
implementing and applying policy and legislative prescripts. It is also so that the legislative
requirements dictate that an incremental process of implementation be followed in
implementation. Such a process, as was the case with the TWP, would firstly consider
broad issues and aspects relating to the achievement of some strategic intent or specific
higher order goals, contained within a broad policy framework.

The second part of the process considers various stages of more detailed analysis, built
around a focus on the detailed implementation, where a proponent such as DWAF, must be
satisfied that the framework “promised” in the original assumptions and policy guidelines, will
in effect be established and that the management programme devised will in fact be
implemented properly. This is what happened with the TWP. The first round of decisions
were made after an extensive exercise of reconnaissance and pre-feasibility studies had
been carried out. This then led to the feasibility level investigations, whose purpose it is, to
establish the broad framework from which decisions regarding the implementation of the for
development can be made. After this decision has been made, the third part of the decision
making process will come into play namely, dealing with detailed implementation of the
project. It is essential that the outcomes at all stages of the decision making process for the
TWP, namely the different records of decision, are reduced to writing in a clear and
unambiguous manner.

As a result of the incremental decision making process followed in the TWP investigations, it
would appear that rights have been vested to undertake a project such as the TWP. In the
normal run of things, rights that have vested, become final and need not be revisited or
reconsidered. The implications for a Department of State such as DWAF, are that actions of
the State must focus on the best interests of all its citizens. Should a contemporary
evaluation show that the detrimental effect to the entire community of implementing a right
would be bigger than refraining from implementing it, the it would be proper to refrain from
implementing that right. Because of the Constitutional requirements in South Africa today
that “everyone has the right to administrative action that is lawful, reasonable and
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procedurally fair”, it has become imperative that any administrative actions taken should be
seen to be not only lawful and procedurally correct, but also have be reasonable. An
administrative decision must therefore reflect that a reasoned process had been followed in
order to arrive at it. What is more, the official who took the decision can be required to
explain and justify the trend of reasoning followed.

In terms of factors and considerations that affect the viability of the TWP, it is not important
that at this stage to test whether the decisions taken in the past were reasonable or not.
Decisions taken in the past must be measured against the requirements that existed at the
time the decision was taken. What is important for the TWP is that the position vis-a-vis
future decisions be clearly understood. Part of the future decision could include a re-
evaluation of the validity of a previous decision. The key to dealing with the difficulties and
risks of administrative actions in the future, is to ensure that the test of reasonableness is
always applied. It must be built into all the decision-making processes so that all the
important factors which should be considered, are considered and that there is a paper
trail to show for it. These would include things such as Records of Decision and other
documents.

Environmental law and specific legislation

The main pieces of legislation that are dealt with in the report are:
Constitution of the Republic of South Africa Act, 108 of 1996;
Development Facilitation Act, 67 of 1995;

National Water act, No 36 of 1998;

Water Services Act, No 108 of 1997;

Environment Conservation Act, No 73 of 1989;

National Environmental Management Act, No 107 of 1998.

oooogod

From the National Water Act, two issues of importance have been identified relating to the
implementation of the TWP. They are the question of a national water resources strategy
(NWRS) (sections 5, 6 and 7), and the question of the Reserve (sections 16, 17 and 18).

What the Act quite simply wants to achieve is that in both cases the focus must be on a
properly staged or phased management system as part of a water resources strategy for the
country. The water resources of the Thukela River must be part of this overarching strategy
and it is therefore necessary that DWAF as a matter of urgency addresses the management
of water in this river system. However, it is submitted that it is not necessary for DWAF to
delay a decision concerning the implementation of the TWP, until such a national strategy
regarding the Thukela has been established. It would not be unreasonable to expect of
DWAF, given the particular circumstances in this case, to make a decision regarding the
continuation of the TWP, in the absence of a NWR Strategy.

The case is similar although not entirely the same for the determination of the Reserve.
What has to happen is that wide-ranging research will have to be done and a water
resources strategy developed within a carefully structured process. This process and the
information required are virtually identical for decisions regarding the implementation of the
TWP and for the formulation of a NWR Strategy. Failure to act within the spirit of the law,
would not amount to reasonable administrative action. Work on determining the Reserve
and the formulation of a strategy for the management of the water resources of the Thukela
River, as part of a national strategy, must therefore be put in hand without delay.

Conclusion

The report concludes by commenting on each of the issues raised at national policy, regional
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and site specific level, for the TWP, and as contained in the Background Document and
Environmental Issues Report (section 7). In some cases there are certain legal
requirements, which will have to be attended to during the decision-making phase,
implementation and operational phases of the TWP. Failure to do so could in some cases
have fairly serious effects on the viability and progress of the project.
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GLOSSARY

AIDS Acquired Immune Deficiency Syndrome

AJA Acting Judge of Appeal

CJ Chief Justice

DWAF Department of Water Affairs and Forestry
ECA Environmental Conservation Act No. 73 1989
HIV Human immuno-deficiency virus

JA Judge of Appeal

NEMA National Environmental Management Act No. 107 1998
NWRS National water resource strategy

RWQO Receiving water quality objectives

SCA Supreme Court of Appeal

TWP Thukela Water Project
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INTRODUCTION

The Thukela Water Project (TWP) is one of several projects that could be
implemented to augment water in the Vaal Catchment. It is “a water transfer
scheme, whereby existing transfers of water ... from the Thukela River in
KwaZulu-Natal to the Vaal River System” (this module’s ToR) could be
increased. The Department of Water Affairs and Forestry (DWAF) “is in the
process of conducting a feasibility study for a proposed water resource
development in the Thukela River Basin for inter-basin transfer to the Vaal River
System” (p1, chapter 1: Department of Water Affairs and Forestry, South Africa.
1999. Background Document and Environmental Issues Report — the
Background Document: PB V000-00-6499).

The main components of my instructions are to investigate two aspects. The first
is to describe the “characteristics of and the manner in which, policy and
decision-making processes are run and the context in which these should be
seen” for the framework in which the TWP must be evaluated. Secondly, “the
requirements, characteristics and implications for the TWP, of generally
applicable environmental law principles, and specific legislation such as the
Constitution, the National Water Act, NEMA and other related statutes” or the
applicable environmental law.

THE PURPOSE OF THE REPORT

The purpose of the Report is to provide a structure in which the series of
decisions that must be made to implement the project, meet with the applicable
legal requirements in a way that avoids or neutralises conflict and prevents
delays in the implementation of the project or even the cancellation of the
project. In this regard the choice of the words “feasibility study” is a useful point
of departure to elaborate on the purpose of the Report.

A feasibility study is “a study of the practicability of a proposed project” (Concise
Oxford p492). The purpose of such studies is to identify aspects that may have
an effect on the viability of projects. In conducting feasibility studies, aspects can
be revealed that may be so serious that they could prevent implementation of the
project. An example is where a study of a site identified provisionally as a waste
disposal site reveals a fatal flaw. The study may also reveal aspects not
necessarily fatal to the project but that could increase the cost, delay
commissioning or extend the time needed to implement the project. Early
identification of such aspects in a feasibility study makes it possible to address
them in a way that ensures that any adverse effects are dealt with, mitigated or
avoided. This helps to ensure that if the project is continued with, its final design
is capable of efficient implementation within budgetary constraints.

To a large extent feasibility studies for many years focused on the technical
feasibility of projects and the affordability of the project given the final technical
design. For a variety of reasons that need not be discussed now, it has become
equally important to establish the environmental legal feasibility of projects. This
is among others what the Supreme Court of Appeal had in mind when it found in
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a recent case that “together with the change in the ideological climate must also
come a change in our legal and administrative approach to environmental
concerns”. (Director: Mineral Development, Gauteng Region, and another v Save
the Vaal Environment and others 1999 (2) SA 709 (SCA), the so-called
Save/Sasol case, at 719D)

Environmental legal feasibility has much in common with technical feasibility. In
both cases an investigation of all relevant aspects might reveal that a proposed
project should be abandoned. Investigations might also reveal that the project
could be implemented but should be changed or adapted to meet with
appropriate requirements. It could also indicate that although the project could be
implemented, given the information revealed, an alternative option should rather
be implemented. In both cases failure to investigate all appropriate issues is
risky. A fatal or serious flaw might in such a case be established after the project
had been decided upon, contracts concluded for its implementation and costly
work done. In the case of a technical flaw the reality of the technical flaw could
dictate that the project be abandoned or redesigned at great cost. In the case of
an environmental legal flaw, an application to a court of law could also confront
the client with the reality that the project must be abandoned or must be
redesigned at great cost.

DEFINING THE FRAMEWORK IN WHICH THE TWP MUST BE EVALUATED

The project as it stands is specifically defined as a water transfer scheme,
transferring water from the Thukela River to the Vaal River System. It is legally
not acceptable to consider this project in isolation. Over the past number of years
a wide-ranging general environmental legal structure had been established that
definitively laid down the parameters in which the TWP must fit. These
parameters were further refined through the development over the years of a
process of incremental decision-making, which is a cascading of consequential
decisions. These decisions start off with a decision as to whether, in principle,
the project should be undertaken with further decisions addressing the broad
framework for implementation, the detailed implementation and then the ongoing
management of the project. It is correct that the client must base its further
decisions (such as the placing of a dam in the Thukela River) on existing or
vested rights established on the strength of decisions taken in the past. It might
however find that it has to revisit some decisions taken previously.

The two concepts of incremental decision-making and of vested rights must
therefore be analysed in more detail.

GENERAL ENVIRONMENTAL LEGAL STRUCTURE

The discipline of environmental protection is of relatively recent origin. It is only
over the last few decades that it has become generally accepted that the earth’s
environmental resources should be protected. At first the focus was on the
conservation or the protection of the resources. It was sought to achieve this
through the prohibition of actions that could impact adversely on the
environment. Legislation for this purpose is generally known as command-and-
control measures. It tended to be reactive. Thus it was made a criminal offence
to pollute water or the air or to allow erosion of the soil. These measures simply
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5.1

did not work. A department such as DWAF for example tried to protect water
quality through their Uniform Effluent Standards approach. This is a typical
command-and-control approach. In the document “Water Quality Management
Policies and Strategies in the RSA” published in April 1991 by DWAF, the failure
of uniform standards to prevent the steady decline in water quality country wide
forms the justification of the change in direction of water quality control.

In order to address environmental quality effectively a new approach was
necessary. The approach that was adopted can be called the management
approach. This approach first emerged in South Africa in discussions during the
1980's that resulted in the publication by the Council for the Environment of the
guidelines for Integrated Environmental Management in April 1989. The
management approach that were then generally applied throughout all fields of
environmental control is well illustrated by the Receiving Water Quality
Objectives approach reflected in the document “Water Quality Management
Policies and Strategies in the RSA” referred to above. The very last thing that |
need to do is to explain this concept to DWAF. The implications that it has with
regard to the environmental management approach should however be
highlighted.

THE PROCESS OF INCREMENTAL DECISION-MAKING

Broad Overview

In all modern states, governmental functions have greatly expanded with the
emergence of government as an active force in guiding social and economic
development. In developing economies, government assumes a much wider
range and diversity of responsibilities for many different types of economic
behaviour, than would be the case in a developed country. All modern
governments, to a greater or lesser extent, participate directly in the economy,
purchasing goods, operating industries, providing services, and promoting
various economic activities. Government is one of the most important consumers
of goods, and governments do use their pricing, purchasing, and contracting
powers to achieve various economic, social and even political aims.

South Africa is no exception and government in this country is the major or
dominant organising power in planning and directing economic and social
change and advancement. The manner in which this is done is through a cycle
or process of policy formulation, legislative empowerment and application or
implementation. Assemblies, congresses, and other parliamentary institutions
provide for public hearings on major issues of policy and require formal
deliberative procedures at different stages of the legislative process.

Application and implementation of policy directives and legislation is effected
through a system of public administration, which has a number of specific
features. The first is that the organisation has a hierarchical, or pyramidal,
character, by which a single chief executive oversees a few subordinates, who in
turn oversee their chief subordinates, who are in turn responsible for overseeing
other subordinates, and so on until a great structure of personnel is integrated
and focussed on the components of a particular program. Secondly, there is a
division of labour or specialisation within the organisation, in which each
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5.2

individual in the hierarchy has specialised responsibilities and tasks. Thirdly,
there is usually maintenance of detailed official records and the existence of
precise procedures through which the personnel of the system communicate with
each other and with the public.

In the context of the Thukela Water Project (TWP), and in dealing with the issue
of incremental decision-making, it is important to understand that this process is
an integral and indivisible part of implementing and applying policy and legislative
prescripts. The manner in which policy and legislation are shaped and formed is
therefore also important, since it will influence the manner in which a project such
as the TWP will be structured, the way in which it is administered and the
administrative processes which are used.

Policy and Legislative Processes

Policy is a purposive course of action based on currently acceptable societal
values followed in dealing with a problem or matter of concern, predicting the
state of affairs which would prevail when that purpose has been achieved
(Centre for Developing Enterprise, Building Policy Skills in South Africa, 1995).

It may be said that all new policy is likely to evoke some form of dissent in a
democratic society. Nevertheless policy making and implementation, need not
necessarily be adversarial in nature. What must be realised is that different
policies, and even different pieces of legislation, which are formulated with
different objectives in mind, may contradict one another. This does not then
make them invalid or flawed, but it does place a big responsibility on those in
positions where administrative decisions have to be made, to do so in a manner
which respects the rights of others, and minimises the chances of conflict.

There are many different ways in which policy can be formulated or made. The
following are perhaps the most important and it is not the intention to discuss or
analyse all of them in this document:

Institutional model
Process model
Group model

Elite model

Rational model
Incremental model
Game theory model
Public choice model
Systems model

A particular policy may also not be the product of any one of the models listed,
but rather a combination of two or more. What is important in the context of the
TWP, is that in this country, policy making has moved from being very much in
the mould of the elitist approach, to a situation where the process model,
together with factors such as public choice and incremental decision-making are
now the order of the day.

The reason for this was the change of priorities and the need for and demands of
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5.3

reconstruction and development that emerged and became established during
the decade of the nineties. The challenge for development in this country
remains to find an agreed way forward, among many differing groups and
agendas, with different interests and responsibilities.

The TWP is a very large and complex development project, originating from
policy level decisions within the national government. These policies relate not
only to strategic water supply. Other major government policies such as job
creation, land reform, economic empowerment of previously disadvantaged
people and elimination of discrimination and establishment of equity in natural
resource utilisation, will have to be considered in assessing the consequences of
the TWP as well. It is a project that will have profound effects at many different
levels and in many different ways over a long period of time. Government
ministries such as the Department of Water Affairs and Forestry, are mandated
to carry out and implement government policy. There is a very specific onus on
them to see that 'environmental considerations be accorded appropriate
recognition and respect in the administrative processes in our country." They
must see to it that there is 'a change in our legal and administrative approach to
environmental concerns' as stated in Director: Mineral Development, Gauteng
region, and another v Save the Vaal Environment and others 1999 (2) SA 709
(SCA) at 719D per Olivier JA, the Save/Sasol case.

What is discussed below therefore, is an explanation of some of the more
important legal and institutional considerations and requirements for the
implementation of a development project, namely the TWP. It is within this
framework that the officials who are involved in the decision-making processes
for the TWP, will have to act. Members of the public, or interested and affected
parties, should also understand what their rights are within the context of the
TWP, the place which they have in the decision-making process, and the way in
which they are able, or not allowed, to influence it.

The Incremental or Sequential Decision-making Approach

Most environmental decisions are taken in a structured incremental or sequential
decision-making approach. This is not because there is some law that stated that
an incremental decision-making approach must be followed. It is rather because
the exigencies of relying on the management framework to achieve acceptable
environmental outcomes, dictate a process of taking decisions incrementally. It is
of course unavoidable that legislation will increasingly reflect an acceptance that
this incremental process is being followed. As is for example explained on p130
to p133 of the book Environmental Law for All, by Duard Barnard, sections 9 and
39 of the Mineral Act, 50 of 1991 introduces an incremental decision-making
process. There are also several other examples.

Of importance furthermore is the attitude reflected in the Green Paper on
Development and Planning published May 1999 by the National Development
and Planning Commission and the Department of Land Affairs. It states in
paragraph 4.6.3 on p53 that

“in the case of large projects, local authorities should adopt a sequential
system of approvals, which enables an ongoing ‘conversation’ between
developers and local authorities, as opposed to a simple ‘yes/no’ decision
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at the end of a long process. Commonly, these would have at least three
stages. 1. Approval in principle ... 2. Approval of a developmental
framework ... 3. Approval of building plans ...”

In its effect, the RWQO (receiving water quality objectives) approach enforces an
incremental decision-making process. This approach presupposes that different
water bodies will have different water quality requirements. The proponent of a
new project that may have a severe impact on water quality will consider this
reality in planning his project. If he is a prudent businessman, he will approach
DWAF right at the beginning of the planning process launched by him to develop
his project. He will provide DWAF with the broad outlines of his process and the
proposed location of his works. At that stage DWAF might inform him that the
requirements of the receiving water body in that catchment will demand
particularly high compliance with certain water quality guidelines. The proponent
might then find that the cost of installing machinery capable of meeting such high
standards could well outweigh the costs of removing to a different catchment
where the requirements of the receiving water body is substantially less onerous.
In effect therefore the first decision that the proponent takes after involving all
important stakeholders right from the beginning deals with the principle as to
whether he should establish his project and where it should be done.

This is in effect the first stage in the incremental decision-making process.
During this stage a specific set of circumstances must be considered. In the
Save/Sasol action, it is for example stated (at 718G) “at the s9 (of the Minerals
Act) stage the basic issue is whether a mining license should be granted or not;
at the s39 stage what is under consideration is the environmental management
programme”. Obviously a different set of considerations must be considered
when a decision in principle must be decided to the set of considerations that
should be considered when an implementational aspect should be decided.

In the example dealing with receiving water quality standards, the next
incremental decision that should be made, after a decision had been reached
with regard to the place where the project should be sited, is a decision as to the
broad framework of implementation. For this purpose the proponent needs to
satisfy DWAF that the process that he proposes to establish, the machinery that
he intends using and the design of his plant, dealing with aspects such as storm
water, wastages, emergencies, etc. is such that the laid down receiving water
guality standards can be met.

The next incremental stage is the detailed implementation where DWAF must be
satisfied that the framework “promised” by the proponent is in effect established
and that the management programme devised by the proponent and provided to
and agreed to by DWAF is in fact implemented properly.

From this discussion the following can be extracted. An incremental process of
decision-making had been established as a general framework for decision-
making as it may affect the environment. This process works hand in hand with
the ordinary management process that the business community had established
over the years. The process requires that all aspects, including environmental
aspects, are considered right from the beginning of the process. As is implied in
the IEM literature, all role-players should be brought on board at the beginning of
the planning process. The first step that should be cleared out is whether a
development should be allowed in principle. For this decision a certain set of
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5.4

considerations needs to be considered. Once the first decision had been made,
the second stage is to establish the broad framework for development and again
a different set of circumstances must be considered in order to arrive at an
acceptable decision in this regard. Once this decision had been made the third
decision, dealing with detailed implementation needs to be made.

The Incremental Decision-making Process Relevant to the TWP

Deciding on the utilization of the South African water resources is certainly not
something that could be dealt with other than at the highest national level. The
cascading of decision-making with regard to water management on different
management levels are well illustrated in the National Water Act. Deciding
whether water should be transferred to the Vaal Catchment and, if so, how, is a
decision that should probably be taken at the very highest level of decision-
making, namely the Cabinet. If not at that level, then at least by the Minister of
DWAF.

What is more, is that it is not now and has for many years not been the approach
of DWAF to take one-off yes/no decisions. The approach was to do it in an
incremental manner. In this regard the TWP Feasibility Study - Background
Document and Environmental Issues Report of September 1999 sets out the
incremental process that had been followed by DWAF in considering the water
needs of the Vaal Catchment. Consider for example the different options
investigated and mentioned in paragraph 2.2 with regard to deciding on a source
of water for augmentation purposes and in paragraph 2.3 an investigation into
the need for augmentation if viewed against savings in water use resulting from
appropriate demand management strategies. It is on the strength of this
incremental approach that the point had been reached where the feasibility study
is considering the transfer of water out of the Thukela from a few sites, down
from some 70 sites originally investigated.

This feasibility study however dealt only or at least mainly with technical
feasibility and the attendant expenses. At no stage did the feasibility study focus
specifically and in depth on the environmental legal feasibility of the project.

THE ENVIRONMENTAL LEGAL INCREMENTAL PROCESS AS IT AFFECTS
THE TWP

In order to meet with the requirements of incremental decision-making as it
affects the environmental legal component of the TWP, the following steps must
be investigated:

The first step is what should the approach in principle be with regard to the
transfer of water to the Vaal Catchment. Should it be done and, if so, from where
should the water be obtained. This aspect closely correlates with the aspects
dealt with in paragraphs 7.1.1, 7.2.1, 7.3.1 and 7.4.1 of the Background
Document dealing with national policy or multi-regional level and the level of
policy level assessment set out in the Background Document.

The second step deals with the broad framework for the implementation of a
decided option. Once the decision had been made that water should be
transferred from the Thukela Catchment to the Vaal Catchment, a decision must
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be arrived at with regard to a number of considerations. These could include the
following: Where should the dams be, should a number of small dams or a
restricted number of large dams be chosen, what approach should be followed
with regard to the establishment of roads, services and residential infrastructure
near the proposed dam, etc. This stage corresponds closely to the
considerations mentioned in paragraphs 7.1.2, 7.2.2, 7.3.2 and 7.4.2 dealing with
regional development and set out in the Background Document.

At the third stage, the detailed planning for the implementation of the project
must be undertaken. It is at this stage that precise building structures, placing of
dam walls, building of access roads, staff quarters, etc. is considered. This stage
again closely correlates with paragraphs 7.1.3, 7.2.3, 7.3.3 and 7.4.3 dealing with
site specific options set out in the Background Document.

Please do not regard this process as being controlled by rigid rules. The broad
thrust of the process is given. The steps do not however necessarily follow the
given sequence or chronology strictly. Furthermore, although they are different
steps, they not only influence one another, but can definitively set the parameters
in which the next step should taken. It is therefore inevitable that an iterative
process of assessment or investigation should be used. As further mentioned
above, it is not as if there is any law that makes it incumbent on DWAF to follow
this incremental process. It is practical realities that dictate that such a process
should be followed. Somewhere along the line a decision in principle must be
reached. There is no sense in doing an enormous amount of detailed
implementational research before clarity as to the advisability of the decision in
principle had been reached. (It should be mentioned that we do not regard
present TWP Feasibility Study as the doing of detailed work. This, in our view, is
in effect still part of the process of establishing the broad framework for
implementation. It is one of the final steps before detailed investigation is carried
out.)

The practical problem it would seem, is that failure to properly sign off the
decision in principle effectively can result in an extensive loss of time and money
and wasted effort. Let us assume for a moment that if the project is considered
many years later, it appears with hindsight that in considering alternative sources
of water, the decision should have been to utilise icebergs. It may therefore
happen that an interested or affected party can take DWAF to court for an order
that the administrative decision to use the Thukela as a source of water should
be set aside and should be replaced with a decision to use icebergs instead. The
time and effort spent on considering the Thukela as a source of water would then
have been wasted. The other problems caused by such a decision can be well
imagined. An important focus must therefore be to ensure that the chances of
something like that happening is minimised.

One should of course not be too prescriptive about how precisely the incremental
steps should be taken. As happens in management planning in general, different
options in principle are evaluated on the strength of information then available.
The alternative then identified as the least expensive and most advantageous is
decided upon. After subjecting this option to a more detailed analysis, it might
well become apparent that certain aspects that at the first evaluation appeared to
fall within acceptable parameters are now are shown to present far more
formidable obstacles. This would obviously necessitate a revisiting of the
decision in principle.
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Environmental decision-making could be compared to making the decision to get
married. Too frequently the management decision to marry is taken without
properly considering the principle of whether to marry or not. The merits and
demerits of the alternative marriage partners are not considered and each
possible spouse is not revisited as frequently as may be necessary to establish
the feasibility of the detailed implementation of a workable marriage relationship.
A failure to conduct detailed investigations and research to ensure a good
marriage management decision can cause the detailed implementation of the
marriage project (by getting married) to be unsuccessful resulting in
unpleasantness and a waste of time and money.

The TWP has not yet reached a level where the final go-ahead with all its
implications has been taken.

VESTED RIGHTS

It is necessary to discuss the precise position or stage in the decision-making
process that the TWP process has reached.

In paragraph 2.2 of the Background Document and Environmental Issues
Report, four alternatives, to address the shortfall of water resources in the Vaal
Catchment are mentioned. They are the reduction in the growth of the demand
for water through appropriate demand management of water, the importation of
water from neighbouring catchments such as the LHWP or the middle Orange
River, the desalination of sea water and the mining of icebergs.

Other possibilities also exist and have from time to time been considered in
strategic planning exercises, such as using tankers to ship fresh water from the
mouth of the Zambezi, piping water from the Zambezi and moving agricultural
activity to northern neighbouring countries.

The conclusion that was reached was that the most acceptable option was
probably the importation of water from neighbouring catchments, one of which
would be the Thukela Catchment, but that this needed to be looked at to a
greater level of detail. (See 2.5 of the Background Document and Environmental
Issues Report.) Lesotho Phase Il was also a strong contender

The guestion that in all fairness could now be posed is whether this preference
needs to be revisited. After all, it had been considered in some depth and an
informed decision was made. Why reinvent the wheel?

Some background with regard to this aspect is appropriate. As a general rule, it
must be accepted that once a right to do something has been vested, that right
may be executed regardless of whether it could be a destructive right. With
hindsight Thesen Island in the Knysnha lagoon should not have been used for
industrial purposes as it is now being used. A sand quarry (Eggo-Sand) should
not have been permitted at the position where it is now halfway into the
Magaliesberg Protected Natural Environment. The fact however is that when
those activities were initiated, they complied with whatever legal requirements
were applicable at that stage.

The same principle applies where the activity has not necessarily been
undertaken but where the developmental rights have been vested. A developer
got the right in principle to establish a residential township near the Brenton Hotel
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7.1

above the Knysna lagoon. The implementation of this principle right would have
destroyed the habitat of the Brenton blue butterfly. That developer was
completely at liberty to continue with his development even if it did result in finally
destroying the last available habitat for the Brenton blue butterfly. (The decision
to stop that development in effect resulted in an expropriation of rights for the
public benefit and, as is usual in all expropriation cases, the value of the
resource lost to the developer had to be paid to him).

Whenever any developer, whether it is a private person or the government or
whether it is a large or a small project that is undertaken, the first exercise should
be to establish what rights have been vested. In the incremental decision-making
process, if the principle right (also called a conceptual right) had vested, the next
decision that needs to be made deals with the framework for implementation. If a
framework of implementation had already been decided on finally, all that needs
to be considered, is the detailed implementation of the project.

Theoretically speaking therefore, if, from a legal perspective, DWAF vested the
right to transfer water from the Thukela to the Vaal Catchment, they need not
revisit that aspect. The right in principle to utilise the Thukela as water source
would have been established regardless of the fact that it might be the wrong
decision in view of later legislation or later environmental thinking. This means
that if an interested and affected party were to launch an application to the High
Court to interdict or prohibit the DWAF from utilising the Thukela in general, such
an application could be defeated on the strength that DWAF had vested that
right.

Two aspects need now be considered. The one deals with the process of the
vesting of rights and the other with the broader framework in which the State
should consider vested rights.

The Vesting of Rights

Rights vest when the appropriate legal requirements and formalities had been
complied with.

Ownership as a right in a property owned by a person for example vests in
another person if three requirements are met: There must firstly be a basis for
the transfer of rights such as a Deed of Sale. Secondly, the thing (a car, house
or whatever) sold must have been delivered by handing it over or, in the case of
immovable property, by registration in the Deeds Office. Thirdly the purchase
price must have been paid or arrangements must have been made for the
payment of the purchase price.

A manner in which a property, that is not subject to any controls such as a
planning or structure scheme, may be used, vests with the acquisition of property
rights. Where the property is subject to a planning scheme, the right to use the
property for a specific purpose is dependent on the zoning of that property.
Usually when the owner of property wants to use the property for a purpose other
than the zoned purpose, he must apply for a rezoning or a consent use. He must
then comply with a series of formalities and comply with the other requirements
laid down in the relevant legislation. Once the appropriate authority, acting in
terms of its enabling legislation, formally signs the consent use or the rezoning
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